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ARGUMENT
I.

INTRODUCTION
A reading of the briefs of the parties shows that they are in remarkable

agreement on the facts and the law. The divergence of views occurs in how one
applies the law to the facts.
Appellants believe that the two primary briefs outline the dispute very well and
so use this reply brief to point out in a succinct manner where the Appellee goes
wrong in its arguments of the Brief of Appellee.
II.

THE PARTITION IS IRRELEVANT
The Appellee devotes a substantial portion of its brief to talking about the

partition action between the two owner sisters. That discussion carries a conceptual
cost that the real issues in this appeal are ignored in deference to a proverbial red
herring.
The Appellee brief makes clear the partition action focuses on how to divide
the property at issue equitably between the two owner sisters. Appellee points out
that the district court divided the land basically equally considering frontage along
Highway 36. Brief of Appellee, p. 9. Keeping in mind that the final order of partition
has not yet been entered, Appellants accept that general statement.
The Appellee brief infers that the partition somehow resolves claims of
Appellants for pollution on the property though there is no specific order or comment
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of the court supporting that proposition. The resulting structure of the Appellee
argument is to say that the court made no adjustment for pollution in making the
partition and the parties received roughly equal parcels, therefore, Plaintiff had no
damage because they did not end up with the contaminated portion of the property.
As pointed out in the Appellant's primary brief, the logical conclusion of the
argument of Appellee is that the pollution doesn't matter as long as there was a
partition. In fact, they call the question of pollution "immaterial" on page 12 of their
brief. This conclusion is a misapplication of the law to the facts. As explained in the
primary brief of Appellants, an action accrues at the time of breach. The argument
of the Appellants is to confuse the amount of the damages with whether the
damages have accrued.
Put simply, the partition lawsuit is a red herring that takes away from the
central issue of this appeal of whether a cause of action had accrued. If so, the
partition means nothing in this suit. Transfer of the contaminated portion of the
property to Patsy Atkin would only reflect the amount of damages to be awarded, not
whether damages had accrued at all. Otherwise, a giant loophole for tortfeasors is
created in the law. For example, if driver A negligently damages the vehicle of driver
B, it cannot be said that because B sold the car to C before the damage claim was
resolved that the claim is somehow extinguished.
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Appellees strain the facts and law by trying to suggest that the claims of
liability are not ripe or the Appellants do not have standing to raise them. Appellees
rely on Adelman v. Adelman, 815 P.2d 741 (Utah App. 1991) and Nelson v. Nelson,
2004 Ut. 254,97 P.3d 722, to suggest that the claims here are not ripe. In fact, both
those cases are divorce cases which involve situations dissimilar to what is
presented here. Adelman was concerned with procedural issues on sufficiency of
findings of fact and conclusions of law concerning an order to pay medical expenses
that had not yet been incurred. Nelson was concerned with an attempt to change
a divorce decree in light of the husband's retirement when the husband had not yet
retired.
Appellants really have no dispute with the principles of law articulated that a
case needs to be ripe for adjudication. The point here is that the Appellants do have
causes of action accrued against them under federal and state environmental laws
while owners of the gravel pit as more fully explained in the primary brief.
Even Appellee admits in its brief that at least some liability exposure remains
in the Appellants under federal law.

They try to dismiss it as remote with

enforcement unlikely. Again, that is really an argument about the amount of
damages and not whether damage has accrued. As Appellants point out they have
both federal and state criminal and civil liability exposure because waste
accumulated on the property while they were owners.
3

What the Appellee basically argues is that the Appellants should just live with
their liability exposure and hope that no government agency will seek to enforce the
law. This is bad public policy as the message to these two owners attempting to act
responsibly about polluting activity is to not be aggressive about treating pollution
illegally dumped.
The fact is, liability exposure has attached to these Appellants and a cause of
action has accrued. The debate over the effect of the partition and whether they
have suffered any substantial amount of damages is for trial, not this appeal. This
appeal should be focused on whether the cause of action for breach of contract and
for waste has accrued, not whether Appellants have fully proven the amount of the
damage occurred.
Finally, mention should be made of another significant conceptual error in the
argument of Appellee. The facts here are that owners of property at the time of
polluting activity have brought an action against the polluter. The sole question
presented is whether that action accrued during the time Appellants owned the
property.

The various arguments about partition really have to do with the

relationship between the two partitioning owners. The partition has nothing at all to
do with the polluter. The partition result affects at best the allocation of damages
between the prior owner and the resulting owner of the property, not whether
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damages exist at all, which is the element necessary for the accrual of a cause of
action.
CONCLUSION
Tommy Eleopulos and Cathy Atkin respectfully request this court to reverse
the trial court so that a trial might be held as to what damage they have incurred as
a consequence of the polluting activity on their land while they owned it. They
should not be required to live with one eye on the federal and state governments for
many years wondering if somebody is going is going to come after them to pay at
least a share of a very large cleanup cost.
DATED this 14th day of November, 2005.
KIPP AND CHRISTIAN, P.C.

GRE^P«Y/(I: SANDERS
Attorneys for Plaintiffs
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